Conclusion
The interpretation of the Act has been marked by liberal rulings granting the investor a maximum of protection through dissemination of information and suppression of practices bordering on fraud and deceit. As far as compatible with the best interests of the public, the Commission has attempted to refrain from an overemphasis of the letter of the law which might unduly burden issuers and others subject to the Act. Realizing that restrictions for the suppression of undesirable practices fall heaviest on the honest dealer and broker, the Commission has endeavored to point the way towards a practical compliance with the spirit of the Act without disregarding its necessary safeguards. Provided with an elastic statutory plan, the interpreting agencies have adopted a sensible attitude towards the problem of creating a smoothly functioning machine for the regulation of securities markets and, yet, one flexible enough to give sufficient attention to the multitude of individual problems.
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NOTES Liability of a Corporation for Registering an Unauthorized Transfer of
Shares Standing in the Name of a Fiduciary The striking increase of trading in corporate shares, during the past few decades, has rendered the rules governing their transfer a problem of growing significance. In view of its singular importance at present, there is need to redefine the liability of a corporation for registering on its books an unauthorized transfer of shares standing in the name of a fiduciary. The liability of a corporation for registering a transfer in cases where the assignment of the share certificate has been forged, or where the certificate has been lost or stolen, has i6o. S. E. C. v. Stock Market Finance Co., 79 F. (2d) IOO (C. C. A. 2d, 1935) cert. been generally treated elsewhere 1 and, therefore, will not be considered in the present discussion.
For purposes of clarity throughout this discussion, let us assume a hypothetical situation involving the following parties: S is the original owner of shares of stock in the C corporation which F, a trustee or other fiduciary, now holds for the benefit of B, the beneficiary or equitable owner; the shares are registered on the books of the C corporation in the name of F as a fiduciary; F makes an unauthorized sale of the shares to T, a transferee or purchaser who has no actual notice of F's breach of his fiduciary duty to B, and the C corporation transfers the shares into T's name on its books; B now sues the C corporation. Clearly, B may recover damages from F in such a case for his breach of duty.
2 However, the common law dogma also permits B to recover from the C corporation on the theory that by transferring the shares without authority from B, the C corporation has been remiss with respect to a duty owed to B.
3 The doctrine seems unreasonably harsh inasmuch as its effect is to burden the corporation with the responsibility for preventing a breach of F's duties. The rule has been alleviated by the Uniform Fiduciaries Act in some twenty states and the District of Columbia. 4 However, it appears that the strict common law doctrine prevails in nearly all of the remaining twenty-eight states.
5 Before attempting an evaluation of the rule, it will be necessary to ascertain more clearly the exact nature of this duty.
The Corporation's Duty of Inquiry
The corporation's duty of inquiry has been described as the duty "... to use reasonable diligence in every case to ascertain whether or not a transfer of stock requested is duly authorized, to make those transfers that are so authorized, and to prevent those that are unauthorized; and for every breach of this obligation it is legally liable to the parties injured for the damage it thus inflicts." 6 In the absence of notice, actual or constructive, that the equitable title is in one other then the registered holder of the share certificate, it is recognized that no duty is owed by the corporation to such an equitable owner. 7 The extent of the duty, therefore, will be found to depend upon a determination of the facts sufficient to constitute notice of the fiduciary relation. In this regard, varied situations must be considered.
Where F appears on the corporate books as trustee for a named beneficiary, it is generally recognized that this is sufficient notice to put the corporation on (1928) .
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inquiry as to F's authority to sell to T.-However, where the notation is merely "F, trustee," without a statement as to the identity of the beneficiary, varying interpretations have resulted. By the weight of authority, the corporation is declared to have been placed on inquiry.
9 Thus, the word "trustee" is regarded as a warning (I) that F is not the owner of the property, (2) that he holds it for the use and benefit of another and (3) that he has no right to dispose of it without the assent of B.' 0 The California court, however, has negatived this theory on the ground that if F was not intended to have the power to sell, his authority might readily have been limited by an additional clause in the share certificate.-1 In addition, the word "trustee" has been construed as a mere descriptio personae.' 2 Where the shares are transferred by "F, executor" or "F, executor of the X estate" the corporation is charged with notice of the will and is bound to observe its terms.' 8 But if the transfer is apparently according to the terms of the will, the corporation has no duty to inquire further and will not be liable if in fact the transfer was fraudulent.' 4 Where F is an administrator, the corporation is only obliged to inquire into the validity of F's appointment as administrator s 5
So also, where the shares are registered in the name of F as guardian of a ward, the corporation must ascertain, at its risk, the authority of F to transfer the shares.'
6
In general, the duty owed by a corporation to its shareholders in the case of transfers is said to be "ordinary diligence" rather than "suspicious watchfulness". 17 However, regardless of the standard of care required of the corporation in making transfers, its liability for registering unauthorized transfers seems harsh in view of the fact that the corporation is liable also to the transferee if it refuses to register a rightful transfer. ' Thus, a corporation may easily be caught in an anomalous situation inasmuch as if it registers a transfer, it may subject itself to liability to B, whereas if it refuses the transfer, it may incur liability to T. In such a situation, it must offer T adequate cause for refusing the transfer and then pursue the degree of inquiry required to achieve io. Geyser-Marion Gold Min. Co. v. Stark, lo6 Fed. 558, 561 (C. C. A. 8th, 19Ol immunity from liability to B. An evaluation of the rule, however, must necessarily involve a determination of the status of T in the hypothetical situation presented.
The Status of the Transferee In most corporate charters and by statute in some states, it is provided that shares shall be transferred only on the books of the corporation.' 9 Strictly construed, this would indicate that T does not acquire the status of a shareholder until registration of the transfer has been made on the corporate books. However, the status of shareholdership, like many other legal concepts, involves a multitude of legal incidents. Generally, the rule is that, as between the parties to the transfer, an unregistered transfer is valid notwithstanding the statutory or charter provisions.
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Thus, as against F, T is entitled to all the benefits 21 and, conversely, must assume the duties accruing to the shareholdership. However, in all matters concerning the corporation and its internal management, the corporation is entitled to treat as shareholders only those persons whose names appear on the corporate books. 22 Thus, under a given set of operative facts, T may, for some purposes, be treated as a shareholder before the transfer is registered while, for other purposes, he may not. It is evident, therefore, that statutory or charter provisions are not conclusive on the point.
In the hypothetical situation assumed, it was stated that T purchased share certificates from F without actual notice of F's breach of his fiduciary duty. Clearly, if T pays value, believing F to be the owner, as a bona fide purchaser, he receives the property free of any claims of B.
2 3 On the other hand, where T has actual notice of F's breach of duty, he takes the property subject to the rights of B and will incur liability to B if he disposes of it. 24 The same liability will attach when T has constructive notice of the breach of the fiduciary relationship. 25 In all the factual situations assumed with reference to the corporation's duty of inquiry in making transfers, some duty of inquiry was found to exist. It would seem advisable, therefore, to determine whether the same facts will also serve as constructive notice to the transferee.
Turning first to the case where F is described on the share certificate as "F, trustee," it is generally recognized that this fact constitutes sufficient notice of the existence of a trust. 26 However, "a purchaser of trust property is not 
RESTATEMENT, TRUSTS
(2935) § 297, comment a: "A third person has notice of a breach of trust not only when he knows of the breach, but also when he should know of it; that is when he knows facts which under the circumstances would lead a reasonably intelligent and diligent person to inquire whether the trustee is a trustee and whether he is committing a breach of trust; and if such inquiry when pursued with reasonable intelligence and diligence would give him knowledge or reason to know that the trustee is committing a breach of trust." 26. 4 BOGERT, TRUSTS AND TRUSTEES (1935) § 902. Ordinarily, the registered name of the stockholder appearing on the corporate books must also appear on the face of the share certificate together with other pertinent facts. See, for example, ILL. REv. STAT. (Cahill, 1933) c. 32, § 21.
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liable merely because at the time of the purchase he knew of the existence of the trust attaching to the property . . . it must appear also that he knew or ought to have known that the trustee was committing or contemplating the commission of a breach of trust." 27 Whether or not the transferee has such constructive notice will depend ultimately on the circumstances surrounding the transfer.
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"If a reasonable inquiry shows that the transferor has apparently authority to make the sale. . . and there is nothing in the nature of the transaction to indicate a breach of trust, the transferee is not bound to inquire further." 29 But if T knows that F is making the transfer in payment of his individual indebtedness, 80 or for his own personal advantage, 31 or is disposing of the property at much less than its actual value, 2 he will be liable to B unless a reasonable inquiry would fail to disclose a breach of trust. In the absence of such circumstances, however, where F is described on the share certificate as "F, trustee," T will be regarded as a bona fide purchaser of the shares.
So also, where the shares are transferred by an executor or administrator of a named or unnamed decedent, the transferee will be regarded as a bona fide purchaser in the absence of any actual or constructive knowledge of fraud on the part of the executor or administrator.
2
Here also, what is constructive notice will depend on the surrounding circumstances. However, in the absence of facts which should arouse his suspicion, the transferee is protected. Compared to the purchaser from a trustee, his burden of inquiry is less inasmuch as it is the executor's primary duty to dispose of the assets and settle the estate.
4
With respect to the transferee, therefore, two conclusions may be tdrawn: (i) where T in purchasing shares from F, has notice of the fact that F is a fiduciary but does not know or have reason to know any facts which should serve to put him on inquiry as to the absence of F's authority to sell, T secures both legal and equitable title free and clear from any claim of B; (2) although' both statutes and corporate charters often provide that no transfer of shares shall be made except upon the books of the corporation, at least as between transferor and transferee, an unregistered transfer is effective and, in some instances, as in the case of attaching creditors of the transferor, an unregistered transfer is also effective as against third persons. The principles enunciated in the foregoing analysis should provide a basis for an evaluation of the strict liability imposed on the corporation for registering an unauthorized transfer. improper transfer of shares by an executor, was predicated upon the following concept: "The corporation is thus made the custodian of the shares of stock, and clothed with power sufficient to protect the rights of everyone interested, from unauthorized transfers; it is a trust placed in the hands of the corporation for the protection of individual interests, and like every other trustee, it is bound to execute the trust with proper diligence and care, and is responsible for any injury sustained by its negligence or misconduct." 37 The validity of this pronouncement, however, cannot be sustained. 38 The corporation is not and cannot be the custodian of the shares of stock. At most, the corporation is custodian of the transfer books which are kept not for the benefit of its shareholders but for the benefit of the corporation itself and its creditors. 9 Furthermore, it is difficult to perceive any trust relationship between the corporation and its stockholders with respect to shares of stock. Taney based his theory on the rule that, as against the corporation, an unregistered assignee has no title to the shares. 40 This may be conceded, but since title may pass as against everyone except the corporation without registration 41 and since the corporation has no control over transfers other than to refuse transfers not authorized by the registered owner, 4 there would seem to be little basis left for the theory. In addition, the situation of a corporation in registering an unauthorized transfer is totally different from the ordinary case where a third party participates in a breach of trust inasmuch as the corporation derives no benefit from registering the transfer, unauthorized or otherwise. Thus, in any case, there is little reward for the burden placed upon it.
Evaluation of the Rule
Further criticism may perhaps best be effected by reference to an actual application of the rule. The leading case defining the rule of corporate liability for registering unauthorized transfers of shares is Geyser-Marion Gold Mining Co. v. Stark. 43 In that case, the shares held in trust were registered on the books of the defendant corporation in the name of "Felix J. Stark, trustee." The trustee fraudulently assigned the shares and the corporation registered the transfer. It was held that the word "trustee" on the corporate books was sufficient notice of the equitable interest of the plaintiff and that the corporation was liable for its negligence in registering the transfer. In response to the counsel's argument that the breach of trust was complete before registration of the transfer and that, consequently, the act of the corporation had not injured the plaintiff, the court declared that the purchaser also took with notice of the trust and, therefore, no title had passed to him until the transfer was registered.
The liability which is imposed on the corporation for registering unauthorized transfers arises out of the duty which, it is said, is owed the holder of the beneficial interest. A breach of this duty is negligence, but to impose liability, it must further appear that it has been the proximate cause of the loss to B.-4 However, it would seem impossible to reach this result and still be consistent 37. Ibid. (Italics supplied.) 38. "It seems to me extremely important not to throw any doubt on the principle that companies have nothing whatever to do with the relations between trustees and their cestui que trusts in respect of the shares of the company. If a trustee is on the company's register as a holder of shares, the relations which he may have with some other person in respect of the shares are matters in which the company has nothing whatever to do; they can only look to the person whose name is on the register." In re Perkings, 24 Q. B. D. 613, 616 (i8go) . See also Note (918) with the reasoning employed in the Geyser-Marion case. Thus, to meet the argument that registration of the transfer was not the proximate cause of the loss, the court decided that T took with notice of the trust and, hence, the rights of B were not cut off prior to the registration of the transfer by the corporation. 4 5 However, the court did hold the corporation liable to B in damages for the full value of the shares. Since B had not been damaged prior to the registration, it must follow that the act of registering the transfer served to pass title as between B an T, whereas, as has already been indicated, the sole effect of registration is to pass title as between the parties to the transfer and the corporation. Stated differently, the necessary but inconsistent implications of the rule may arise in either of two ways: (i) Both the corporation or its transfer agent and the purchaser or transferee have the same opportunity for ascertaining the existence of the trust. If T is treated as a bona fide purchaser of the shares, then at the outset we have established different rules as to what constitutes constructive notice of a breach of trust (a) as applied to the corporation and (b) as applied to the purchaser. Moreover, if T is a bona fide purchaser, he does not take subject to the trust and B's equities are cut off before the corporation registers the transfer, since, as between B and T, title has already passed. Thus, the corporation's act in registering the transfer cannot be the proximate cause of B's loss." 6 Thus, in the light of the conclusion arrived at previously, that T is a bona fide purchaser of the shares, a logical basis for holding the corporation liable to B for the loss of the shares would appear to be lacking. B should be left rather to his remedy against F. 4 7 (2) However, if T is not treated as a bona fide purchaser of the shares but rather as taking them subject to the trust, then B's rights are not cut off and B suffers no loss for which he can hold the corporation liable unless we are prepared to say that registration of the transfer by the corporation has the effect of passing title between B and T. It seems inconsistent to allow B to recover the full value of his shares from the corporation since he may also have an action not only against F but also against T, the purchaser with notice of the trust. If B is allowed to recover from the corporation at all, his recovery should be limited to compelling the corporation to issue him a new certificate.4s
The clearest analogy to the liability of a corporation for registering an unauthorized transfer of corporate shares standing in the name of a fiduciary would seem to be that of a bank honoring checks drawn by a trustee on a trust deposit when the transaction is, in fact, in breach of trust. It is well settled in this situation also that the bank is liable for participation in a breach of trust if it in fact had actual notice thereof." However, in cases of constructive notice, the harsh burden of inquiry imposed on a corporation in registering transfers of shares is absent. 48. As to damages for conversion of shares of stock, generally, see Note (1934) 82 U. oF PA. L. REv. 523. Although the beneficiary in the Geyser-Maron case prayed in one count to be reinstated on the books of the corporation as a shareholder, the court awarded money damages despite the fact that T was held not to be a bona fide purchaser.
49. Board of Comm'rs v. Strawn, 157 Fed. 49 (C. C. A. 6th, 19o7) burden of inquiry attaches only where the payment, under the circumstances, is "presumptively wrongful". 51 Thus, where a depositor pays a personal debt to the bank by a check drawn on a fiduciary account, the bank is chargeable with notice of the breach of trust.
2 But in the absence of circumstances from which the bank should know that the withdrawal is in breach of trust, it is under no affirmative duty to inquire concerning the trustee's authority.
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" Similarly, where a customer deposits with a broker, securities standing in the name of the customer as trustee, for the purpose of selling the securities and investing the proceeds, the burden of inquiry placed on the corporation registering transfers of shares finds no parallel. No liability attaches to the broker for participation in a breach of trust in the absence of actual notice of the trustee's fraud. 54 Finally, there is an important practical objection to the rule. For its own protection, a corporation must investigate the propriety of any transfer made by a fiduciary. In many cases, this would necessitate an interpretation of a deed of trust or a will.
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Statutory Modifications
Despite its inconsistencies and harsh implications, the rule seems to have become well settled in this country before 190.56 Conflicting decisions exist only in California 57 and those few other states 5 where the mere addition of the word "trustee" or "executor" after the name of the registered shareholder was held not to be sufficient notice of the existence of a beneficial interest. The split, therefore, is not on the merits of the rule as a common law principle but rather on the more technical question of notice of the existence of a trust. The common law rule is supported by the Restatement of Trusts in the following language 5 5 : "'If a trustee in whose name are registered shares of stock, bonds, or other securities of a corporation transfers the securities in breach of trust and the corporation registers the transfer, it is liable for participation in the breach of trust if, but only if, at the time when it registered the transfer it had notice of the breach of trust." At first sight, this section would appear to alleviate the common law rule. However, "notice of the breach of trust" is explained by the reporter to mean that "if shares of stock are registered in the name of the trustee 53. "In certain cases, particularly in New York, the courts have gone very far in holding a depository bank chargeable with constructive notice of the depositor's misconduct . . . The bank it is submitted should not be liable unless some officer or employee has actual knowledge of the depositor's misconduct or knowledge of facts so clearly indicating such misconduct as to show that the bank was guilty of bad faith." Scott, supra note 24, at 476, 481.
54. "The mere fact, however, that an account is opened with the broker in the name of a customer as 'trustee' does not put the broker upon inquiry as to the existence and terms of the trust; and if the broker does not know or have reason to know that the customer is a trustee and that he is committing a breach of trust, he is not liable." REsTATEMENT TRusTs (1935) followed by words indicating that he is trustee, the corporation is bound to inquire whether the trustee is committing a breach of trust in making the transfer, and is liable for participation in the breach of trust if such inquiry would indicate that the trustee was committing a breach of trust." 10 Clearly, therefore, the Restatement of Trusts has adopted the majority common law rule. The unpopularity of the rule is evidenced by the number of statutes passed both in this country and abroad expressly avoiding the doctrine or severely limiting its requirements. In Simpson v. Molson's Bank 6-a Canadian bank had registered an unauthorized transfer of shares by a trustee under a will. The Privy Council liberally construed the Act incorporating the bank, which provided that the bank was not bound to see to the execution of any trust, and held that in the absence of any actual knowledge of a breach of trust, the bank was not liable for registering the transfer. The Companies Consolidation Act passed in 19o8 provided that "No notice of any trust, expressed, implied, or constructive, shall be entered on the register, or be receivable by the registrar, in the case of companies registered in England or Ireland." 82 In the United States the first state to avoid the rule by statute was Pennsylvania.
3 This statute differed from its English predecessor and provided simply that the corporation should not be liable for a wrongful transfer in the absence of actual notice, in writing, of the breach of trust. 4 Other states have adopted similar statutes.
5
The most important statutory change was effected by Section 3 of the Uniform Fiduciaries Act providing that the corporation shall not be liable unless the transfer was made with actual knowledge of the fiduciary's breach of duty or "with knowledge of such facts that the action in registering the transfer amounts to bad faith." 66
Of course, a problem still remains as to the interpretation of the last clause. However, it is evidently less stringent than the burden of inquiry imposed by the Restatement of Trusts. Although the Fiduciaries Act had been adopted by 6o. Id., comment c. See also 8 VicT. c. 16, §20 (845). "The company shall not be bound to see to the execution of any trust, whether express, implied, or construcfive, to which any of the said shares may be subject; and the receipt of the party in whose name any such share shall stand in the books of the company . . . shall . . . be a sufficient discharge of the company for any dividend or other sum of money payable in respect of such share, notwithstanding any trusts to which such share may then be subject, and whether or not the company has had notice of such trusts; and the company shall not be bound to see to the application of the money paid upon such receipt." 63. PA. STAT. ANN. (Purdon, 193o) 64. The early Pennsylvania statute was as follows: "All certificates of stock . . . hereafter . . . issued by this commonwealth, or by any . . . corporation, shall be transferable by the legal owner thereof, without any liability on the part of the transfer agents of the commonwealth, or . . . corporation permitting such transfers, to recognize or see to the execution of any trust, whether expressed, implied, or constructive, to which such stocks or loans may be subject, unless when such transfer agents . . . charged with the duty of permitting such transfer to be made, shall have previously received actual notice in writing, signed by or on behalf of the person . . . for whom such stock or loans appear by the certificate thereof to be held in trust, that the proposed transfer would be a violation of such trust." (Cahill, 1933) c. 14oa, § 3; Ky. STAT. (Carroll, 1936) 
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